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fProtest against Re4ection of BiA as Late)- B-188701. iugust 8@,
1977. % pp.

Decision re: Daymar, Tnc.: by Robert P. Keller, Depaty
Ccomptroller General.

Issue Area: Pederal Procurement of Goods and Senvices (1900).

Contact: Office of the General Ccunsel: Procurement Lawv I,

Budget Puncticni General Government: Nther General 3overnaent
(80%Y .

Orounization Concerned: Federal Aviation Administration: Pelderal
Aviution Aeronautical Center, Oklahoma City, OK; Wynn
Constyuction Co.

Authotity P PaR- 1"-'3030 F p R‘- 1 2 201(31,# P.D. R-
1-2.807-0(b}, 55 Comp. Ge=n. 220. 55 Comp. Gen. 222. 54 Coap.
Gen. 304. B+182826 (1975). B=-179405 (19784) . B-187025 (1977).

The protester objected to the rejection of their bid as
late. The big, del;vered by collerﬂial carrier to the central
receiving dock:y rather than to the office designated *n the
invitation anA 'received by aqoncy personual about 6.5 hours
prisr to bid opening, was properly rejected as a late bid since
it was not received by the contracting officer or time-3ate
stamped until after bid opening. Tho contracting offi~erte avarl

of the contract ufter the oral protest but before the ryceipt of
the writtan protest Ao«s not violate procurement requlvéiovs,
since the withholding of an awvard is not mandatory and the
record supports the adeguacy of tie contracting officer's
determination of urgency. (Author/sC)
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DECISION OFf THE UP'IT’ID B TATES

WABSHINGTON, D.C, 0o a8
’

FILE: B-188701 DATE: August 8, 1977

MATTER OF: Daymar, Inc.

DIGEST:

1. Bii delivered by commercial carrier to central
‘receiving dicks, rather than to office designated in
IFB for delivery of bids, and receipted by agency
personnel about 6-1/2 hovrs puvior to bid.opening is
properly rejected as late bid when reczived bv con-
tracting offlcer and time-date stamped after hid
opening.

2. . Contracting officer's award of contract due to
urgency after oral protest but befois receipt of
written protest does not violate= Federal Procurement
Rngulations § 1-2.407-8(b) (1) and (4), because with-
holding of award is not mandatory, and record supports
adequacy of contracting officer's "Summary of Urgency."

" Daymar, Inc. (Daymar), protesats award uf contract No. DOT~FA77AC-
7113 by tha Federal Aviation Aeronautical Center, Oklahoma City, Okla-
homa (FAA), to Wynn Construction Company (Wynn), for air route surveil-
laace radar site preparaticn at the geronautical Cexter, -esulting from
invitation for hide (IFB) No. AC3B-7-0094.

The IFB, issuad February 16, 1977, advised bidd.rs that:

"gealed bidg * * * will be received until 3:00 p.m,,
Maxch 16, 1977 * # # at the bid depository located in
Roon 313, Multl—PLrpose Building, 6500 South MacArthur
Boulevard. Oklﬁhoma City, Oklahoma * * *"

,,\\ ! :

-‘Daymar's bid d& ;}1verad by Fedaral bkxpress Corporation, a conm-
mercial carrier, Tl . Protester asserts that delivery was to the afore-
mentioned address at 8 22 aim, on March 16, 1977, and that a Governmenc
cmployee gave a writien receipt for the bid package.

Bid opening was held as acheduled on Hggch 16, 1977; fnur bide
were received, and Wynn was the appatent lew bidder. In reaponse to
a telepnone call from Daymar personnel suheequen: to bid opening FAA's

e-ntracting officer ascertained that Daymar's bid package was at ‘the

‘idstallation's receiving dock and arrxanged for pickup vhe following

morning, and stamped the bid at 7:35 a.m. on March 17, 1977.
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Daymar personnel telephonically advised FAA i:hat Daymar proteated

‘award of a contract under the solicitation in questién unless the fixm's

bid was considered for awaid and that the protest would be subuitted in
writing immediately. The protest was submitced to FAA by letter of
March [, 197/7. Due to the urgency of the requiremants, avard was nada
to Wynn on March 17, 1977, notwithstanding Daymar's oral protest. By
letter of March 21, 1977, FAA denied the firm's protast and the bid was
returned unopened to Daymar,

Daymar contends that because its bid was delivered to the FAA
installation prior to bid opening and was receipted hy an FAA employee,
the b.d 1ie not a "late bid." We cannot agree with Daymar. It is our
opinion that Daymar's bid was correctly characterized and treated in
accordance with Federal Procurement Regulations (FPR) # 1-2,303-1 (1964
ed. amend. 118), which provides;

Bids received at the office designated in the
invitation for bids after the exact time set for opening
of bids are late bids. Late bids shall not be considered
for award except as authorized in this § 1-2,303." (Empha-
8i{8 added.)

In this vegard, paragraph 7 of form rAA-22 of the IFB incorporated FER
§ 1-2.201(3)) (1964 ed. amend. 153), which provides, in pertinent part,
for consideration of late bids as follows:

"(a) Any bid received at the office designated 1. the
solicitation after the ex.ct time gpecified for receipt
will not be considered unless it is received before
award is made and either:

"(1) It was sent by regisﬁered or certified mail
not later than the fifth calendar day prior to the date
specified for the rcceipt of bids # * *

"(2) It was sent by mail (or telegrem if authorized)
and it is determined by the Govarnment that tha late receipt
was due solely to mishandling by the Government after recelpt
at the Goverament installation.

* * E * L

"(c) The only acceptable evidence to establish:

* * H * *

"f2) The tiwe of receipt at the Goverameut installation
is8 the time-date stamp of such installation on the bid wrapper
or other documentary evidence of receipt maintainel by thea

installzation."
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Our Office has consistently held that the bidder is responsible
for the timely arrival of a bid snd must bear the consequences which
follow if the bid arrives late, lo-lenctn Contracting Co., Inc.,
B~-188329, Pabruary 25, 1977, 77-1 CPD ) 144; B.E. Wilron Contracting Corp.,
55 Comp. Gen. 220, 222 (1975), 75-2 CPD 145.

The record indicates that the commercial carrier delivered Daymar's
Lid package to FAA's receiving docks at $:22 a.m. on March 16, 1977.
FAA has inforned us that the central receiving docks are located in.a
warehouse removed from both the mailtoom and the Multi-Purpose Building
designated in the IFB, These do'ke cparate under a separats organiza-
tional function responsible Ffor receiving freight delivered by commercial
carriers, Dock personnel routinely isoue receipts to commercial carriers
for parcals; they are responsible for cliaiing carriers' freight 5ills
and acknowledge only that packages were received, Parcels received at the
docks are normally de.lvered via the Center's deliver: service within 1~
1/2 uo 3 days of receipt at the docks.

Ihore is no question that the bid package was not dalivered to tha
j 'o apecified in the:IFB. Th2 bid was not réceived in the: dcsignated
1f7 dnti] after bid onening, and the timewdnte stamp on the bid evi-

dences th:i"acc. Thus, "datiar’ 8 bid was a late bid; it was entitled to
be considered- .cr -award oniylit sent by one of'the methods prescyiifed iu
the exceptions éii'merated. above. A3 we have held in substantially simi-
lar cases, because Dayma"'u'b‘d was sent by commercial carrier rather than
by mail, it was not enticled to be considered for award. Gréer Hydrau-
1ics,w1nc., B-182826, April 22, 1975, 75-1 CPD 249; Federal Contracting
Corgoratlon, et al., 54 Comp, Gen. 304 (1974), 74-2 CPD 229; Rocket

“Rescarch uorporation, B-179405, January 24, 1974, 74-1 CPD 28 Horeover,

consideration of the protestar's bid was nroscribed by FPR § 1-2,303-5
(1964 ed. emend. 118}, whi<bh requires that:

. "A late hand-carried bid, or amy other late 'bid not
submitted by mail or telegram, shall not be considared
for award." (Emphasis added.)

Daymar additionally sgserts that FAA's award of the' contract to
Wynn after the agency was orally advised cf Daymar's protost violates
FPR § 1-2, 407-8(b) (1) and’ (4) (1964 ed. amend. 68) Pursuant to sub-
section (b)(1) of the regulation, the contracting officer ‘@Lji'require
that written confirmation of an oral protest be submitted by a specified
time" (omphasis added) ard withhold award until that tima, xThe language
of this regulation. however, 1s not mandatory, FAA's contracting officer
considered that courae of conduct 1nappropriate due to the exigencies of
the procurement. Subsection (b)(4) (i) permits an award to be made when
the contracting officer determines that the agency's reguirements are ur-
gently rsguired.
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FAA not only believes that award ~n the Yuuais of urgency was proper but
also takes the position that Daynar was avare of the urgent nature of the
procurement. The IFB expresaly stated that the project was of a critical
nature, the nature of the requirement was ¢ .3cussed durlng a pre~bld con-
ference hield 9 days after lssuance of the solicitation, and Article II of

the IFB Schedule set forth an elaborate incentive clause tu insure expe-
dited performance, 1In addition to citing the IFS praviaions, above,
which ir.lisate the ~ritical nature of the procuremen atd the need for
expedited performance, tha cortracting officer also ctated, in pertinent
part, in his "Summary of Urgency' that:

"[Dlclays in FAA site preparation would subject the Govern-
ment to delay costs and posaible delays to the production

of ARSR-3 systems, The FAA Academy inatallation is the
prototype for all production ARSR-3 systems to be installed."

We cannot, therefure, conclude that the FAA's explanation ot the need
for an immediate award to Wynn war inadequate or failed to comply with

" the applicable regulation.

Accordingly, Daymar's protest is denied. ¥or this reaaon, we decline
to consider Daymar's alternative claim for damages, including but not
limited to losr profits. See Swage Air Tool Supply, Inc., B-187025,

March 10, 1977, 77-1 CPD 178,

Deputy Compttal er enera
of the United States






